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CHAPTER 906
EVIDENCE — WITNESSES

906.01 Generalrule of competency 906.09 Impeachmenby evidence of conviction of crime or adjudication of delin
906.02 Lack of personal knowledge. quency.

906.03 Oath or dfirmation. 906.10 Religiousbeliefs or opinions.

906.04 Interpreters. 906.11 Mode and order of interrogation and presentation.

906.05 Competency of judge as witness. 906.12 Writing used to refresh memory

906.06 Competency of juror as witness. 906.13 Prior statements of witnesses.

906.07 Who may impeach. 906.14 Calling and interrogation of witnesses by judge.

906.08 Evidence of character and conduct of witness. 906.15 Exclusion of witnesses.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  the administration of an oath orfimation that the interpreter will
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The makea true translation

court did not adopt the comments but ordeed them printed with the rules for )
information purposes. History: Sup. Ct. Order59 Ws. 2d R1, R162 (1973)981 c. 3901991 a. 32

906.01 General rule of competency . Every personis com 906.05 Competency of judge as witness. The judge pre
petent to be a witness except as provided §8&16and885.17 siding at the trial may not testify in that trial as a witness. No
or as otherwise provided in these rules. objectionneed be made in order to preserve the point.

History: Sup. Ct. Order59 Wis. 2d R1, R157 (1973). History: Sup. Ct. Order59 Wis. 2d R1, R163 (1973).

The “best evidence rule” requires production of a writing to prove its contents.A judgewho carefully considered the transcribed record and her recollection of a
Thereis no comparable “better evidence rule” that requftesproduction of an item Previousproceeding involving the defendaditl not impermissibly testifyState v

ratherthan testimony about the itemorK v. State45 Ws. 2d 550173 N.W2d 693 ~Meeks, 2002 WIApp 65,251 Ws. 2d 361643 N.W2d 52601-0263 Reversed on
(1970). othergrounds. 2003 WI 10263 Wis. 2d 794666 N.W2d 859 01-0263

Thetrial court may not declare a witness incompetent to teskfyept as provided
in this section. A witness'credibility is determined by the fact findegtate vHan 906.06 Competency of juror as witness. (1) AT THE
Son, 149 Ws. 2d 474439 N.W2d 133(Ct. App. 1989). TRIAL. A member of the jury may not testify as a witness before

906.02 Lack of personal knowledge. A witness may not that jury in the trial of the case which the member is sitting as
testify to a matter unless evidence is introducedicieht to sup ~ @luror. If the juroris called so to testifghe opposing party shall
porta finding that the witness has personal knowledge of the m@g¢affordedan opportunity to object out of the presence of the jury
ter. Evidence to prove personal knowledge miayt need not, (2) INQUIRY INTO VALIDITY OF VERDICT OR INDICTMENT. Upon
consistof the testimony of the witness. This rule is subject to ti inquiry into the validity of a verdict or indictment, a juror may
provisionsof s.907.03relating to opinion testimony by expertnot testify as to any matter or statement occurring during the
withesses. courseof the jury’s deliberations or to thefett of anything upon
History: Sup. Ct. Order59 Ws. 2d R1, R160 (1973),991 a. 32 thejuror's or any other jurds mind or emotions as influencing the
Thechain of custody to items taken from ttefendantg motel room was properly %Jé% to assent to or dissent from the verdict or indictmecbor

established although a police department laboratory chemist who examined the ; ; : ; ;
was not present to testilyhen uncontroverted proof showed that the condition of th Ing the jUI’OI’S mental processes In connection therewith,

exhibits had not been altered by the chemistamination, there was no unexplainedeXceptthat a juror may testifgn the question whether extraneous

or missing link as tavho had had custodand the items were in substantially theprejudicia| information was improperly brought to the jury’

samecondition at the time of the chemgsExamination as when taken from defen : f . :

dants room. State.McCarty 47 Wis. 2d 781177 N.W2d 819(1970). attention or whether any outside influence was improperly
A challenge to the admissibility of boots on the groundttieawictim did not prop ~broughtto bear upon any juroNor may the jurors afidavit or

erly identify them was devoid of merit, as it was stipulated that the child said theyidenceof any statement by the juror concernamatter about

“could be” theones she sawHer lack of certitude did not preclude admissibiliyt : . P .
wentto the weight the jury should give to her testimomjowland v State 51 Ws. which the juror would be precluded from testifying be received.

2d 162 186 N.W2d 319(1971). History: Sup. Ct. Order59 Ws. 2d R1, R165 (1973}991 a. 32
Verdictimpeachmentequires evidence that is: 1) competent; 2) shows substantive

906.03 Oath or affirmation (1) Before testifying every groundssuficient to overturn the verdicand 3) shows resulting prejudice. Impeach
o hall . ¥ | h h . ’ il ..mentof a verdict through juror Aiflavits or testimony is discussed. After Houeld/
witnessshall be required to declare that the witness will testifyg v, Lanceil Management Ca08 Ws. 2d 734324 N.W2d 686(1982).

truthfully, by oath or dirmation administered in a form calculated 'ghere was probagle prejudice Whﬁn tge questiodn ?f a deprfa\éed mimxémaﬂ

i ' i i i 'anda juror went to the jury room with a dictionary definition of “depraved” written
to awaken, he wiiness conscience and IMpress e WieSS e Sane o L1 e 651 351 NoWEA S5 A, 1089

o ' . X A conviction was reversaghen extraneous information improperly brought to the
(2) Theoath may be administered substantially in the followury's attention raised a reasonable possibility that the information had a prejudicial

ing form: Doyou solemnly swear that the testimony you shall gi\%gecton the hypothetical average jur$tate vPoh,116 Ws. 2d 510343 N.w2d
. - ) 8(1984)
in this matter shall bthe truth, the whole truth and nOthlng but the Evidenceof a jurors racially-prejudiced remaxduring jury deliberations was not
truth, so help you God. competentinder sub. (2). StateShillcutt, 119 Ws. 2d 788350 N.W2d 686(1984).

(3) Everyperson who shall declare that the person has eonscin any jury trial, material prejudice on the pareay juror i}“P"f{S the right to a
. . . . . Jury tnal. at prejudicial material was brougnt to only one jgrattention and was
entiousscruples against taking the oath, or swearing i@l  1,5{ communicated to any other jurassirrelevant to determining whether that infor

form, shall make a solemn declaration dirafation, which may mationwas “improperly brought to thery’s attention” under sub. (2). Castenada

. 7. . 255,518 N.W2d 232(1994).
declareand afirm that the testlmony you shall give this matter . Extraneousnformation is information, other than the general wisdom that a juror

shallbe the truth, the whole truth and nothing but the truth; and tRigxpected to possess, that a juror obtains from a non—evidentiary séLitger
you do under the pains and penalties of perjury who consciously brings non—evidentiary objects to show the other jurors improperly
. . . bringsextraneous information before the jurgtatev. Eison,188 Ws. 2d 298525
~ (4) Theassento the oath or &ifmation by the person making N.w2d91 (Ct. App. 1994).
it may be manifested by the uplifted hand. Sub. (2) does not limit the testimony of a juror regarding clerical errors in a verdict.
History: Sup. Ct. Order59 Ws. 2d R1, R161 (1973),991 a. 32 A written verdict not reflectinghe jurys oral decision may be impeached by showing
A witness who is a young child need not be formally swomeet the oath or it in a timely manner anbeyond a reasonable doubt that all jurors are in agreement that
mationrequirement. )étategHanson149 Ws. 2d 474}1’39 N.W2d 133(1989). i\ggér)or was made. StateWilliquette, 190 Wis. 2d 678526 N.W2d 144(Ct. App.
An analytical framework to be used to determine whether a new trial on the
Cgroundsof prejudice due to extraneous juror information is outlined. St&isaen,
94 Wis. 2d 160533 N.W2d 738(1995).

906.04 Interpreters. An interpreter is subject to the previ
sionsof chs.901to 911relating to qualification as an expert an
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Jurorsmay relyon their common sense and life experience during deliberationghenexamined with respect to matters which relate only to-credi
including expertise that a juror mdyave on a particular subject. That a juror was Bilit
pharmacistid not make his knowledge about the particulecéf a drug extrane ,y'
ousinformation subject to inquiry under sub. (2). Statlaitkemper196 Wis. 2d History: Sup. Ct. Order59 Wis. 2d R1, R171 (1973}975 c. 184421, 1991a.
218 538 N.W2d 561(Ct. App. 1995)94-2659 32,1995 a. 77225
Theextraneous information exception under sub. (2) is not limited to factual infor Thetrial court committed plain error by admitting extrinsic impeaching testimony
mationbutalso includes legal information obtained outside the proceeding. Stat@®a collateral issue. McClelland State84 Ws. 2d 145267 N.W2d 843(1978).
Wulff, 200 Wis. 2d 318546 N.W2d 522(Ct. App. 1996)95-1732 Whencredibility of a witness was a critical issue, exclusion of evideifeeed
Generally,the sole area jurors acempetent to testify to is whether extraneougindersub. (1) was grounds for discretionary reversal. StaGeiler 110 Wis. 2d
informationwas considered. Except when juror bias goes to a fundamental issue sifch 327 N.W2d 662(1983).
asreligion, evidence of juror perceptions is not competent, no matter how mistakernijmpeachmenof an accused by extrinsic evidence on a collateadier was harm
and cannot form the basis for granting a new trial. AndersBomett County207  lesserror State vSonnenbey, 117 Ws. 2d 159344 N.W2d 95(1984).
Wis. 2d 587 558 N.W2d 636(Ct. App. 1996)96-0954 . ) Absentanattack on credibilitya complainans testimony that she had not initiated
The trialcourt,and not the defendant or the defendaattorneyis permitted to  a civil action for damages was inadmissible when used to baistdibility. State
questiona juror directly at a hearing regarding juror bias. The trial eodistretion v. Johnson149 Ws. 2d 418439 N.W2d 122(1989), confirmed153 Ws. 2d 121
in submitting questions suggested by the defendant is limited, iafltie to submit 449 N.w2d 845(1990).
questionss subject to harmless error evaluation. Stalelgado215 Ws. 2d 16 Allegations of professional misconduct against the proseciti@sychiatric
572N.W.2d 479(Ct. App. 1997)96-2194 ) _expertinitially referredto the prosecutés ofice but immediately transferred to a
It was reasonable to refuseatitow a former member of the jury from testifying specialprosecutor for investigation and possible criminal proceedings were properly
as a witness ithesame case. BroadheadState Farm Mutual Insurance @17 excludedas a subject of cross—examination of the exfigstto a lack of logical cen
Wis. 2d 231579 N.w2d 761(Ct. App. 1998)97-0904 i i nectionbetween the expert arhle prosecutor necessary to suggest bias. State v
For a juror to be competent to testify regarding extraneous information brought {adh, 161 Ws. 2d 324468 N.W2d 168(1991).
thejury within the sub. (2) exception, the information must be potentially prejudicial, yhethera witnesss credibility has been sidiently attacked to constitute an
whichit may be if it conceivably relates to a central issue of the trial. After determigyacion the witness’ character for truthfulness permitting rehabilitating character

ing whether testimony is competent under sub. (2), the court must findseltisiae  testimonyis a discretionary decision. StateAnderson,163 Ws. 2d 342 471
tory, and convincing evidence that the juror heard or made the comments alleged \gh o4 279(Ct. App. 1991). ’

5_ |It3?goeri,ﬂre\]gyséége&gétz:gigvsl}gge'\r‘ I\J/\rg(ljl %gglggggggfégg% reversal exists. S.taﬁ?videncethat an expert in a medical malpractice action was named as a defendant

Thereis no bright line rule regarding the time lag between the return of a vera‘}a separate malpractice action vizadmissible for impeachment purposes under

andwhen evidence of a clerical error irverdict must be obtained or be rendered "> section because it did not cast light on the expettaracter for truthfulness.
insufficiently trustworthy Grice Engineering, Inc. zyjewski, 2002V| App 104, owatskev. Osterloh 201 Ws. 2d 497549 N.W2d 256(Ct. App. 1996)33-1555

254 \Wis. 2d 743648 N.W2d 487 01-0073 Chgracteevidence may be allowed under sub. (1) (b) based on attacks on-the wit

Proofbeyond a reasonable doubt to impeach a civil jury trial may be supplied BgSS'Scharacter made in opening statements. Allegations of a sisglace of false
showingthatfive—sixths of the jurors agree that the reported verdict is in error afi@edcannot imply a character for untruthfulness. The attack on the witness must be
agreeon the corrected verdict, provided each of these jurors was a part of the ori ssertion that the witness is a liar generaBiyate vEugenio219 Ws. 2d 391
groupin favor of the verdict. This approach meets the “all of the jurors” requirem N.W.2d 642(1998),96-1394 . . , - '
in Wiliquette. Grice Engineering, Inc. Bzyjewski, 2002 WI App 10254 Ws. 2d It was appropriate for an expert to testify to the nature of witnesses’ cognitive dis
743 648 N.W2d 487 01-0073 abilitiesand how those mental impairmentieafed the witnesses’ ability to testify

Whena motion for a new trial is based on prejudicial extraneous information, tRgrecall particular facts, but the expsitiestimony that the witnesses wisreapable
circuit court may grant an evidentiary hearing upon fideafit that shows juror state  Of 1¥ing violated the rule that a witness is not permitted to express an opinion on
mentsthat are competent testimony and, if believed, are clear and convinging whetheranother physically and mentally competent witness is telling the truth. State
denceof extraneous information that is potentially prejudicial. The hearing may HeTutlewski, 231 Ws. 2d 379605 N.W2d 561(1999),98-2551 ) )
usedto evaluate the credibility of the initial statements and to obtain additional com, EVidencethat a witness belongs to aanization, such asstreet gang, is admis
petenttestimony bearing on prejudice, such as the specific nature of the extraneﬁﬁ? to impeach the witnesstestimony by showing bias. Statd.ang, 2002 WI
evidenceand the circumstances under which it came to thesjatiéntion. Jurdes pp 114,255 Ws. 2d 729647 N.W2d 88401-1147 ) ) )
timony on the dect of extraneous information is rmimpetent. Manke Physicians . ASking a defendant whether his or her accusers, a citizen wittems,nvestigat
InsuranceCompany 2006 WI App 50289 Ws. 2d 750712 N.Ww2d 40 05-1103  ing police oficer are telling the truthas no tendency to usurp the jsrflinction in

A specific dictionary definition of a word, even a common word, is not the type @FS€ssingredibility; indeed, if anything, it would help the jury evaluate each wit
generaknowledge or accumulated life experiences that jurors are expected to gisSS demeanor State vBolden, 2003 W1 App 15265 Ws. 2d 853667 N.w2d

sess. The dictionary definition of a word brought to the jury room and read aloud 4 02-2974

ajuror, was extraneous information. There is no presumption that a hypothetica-ln;;aOpi”LOn ofan expertfwlitness about wl;)etlgjer anothelr co?mimaess isbtleI
averagejuror would follow ajury instruction rather than a dictionary definition N9 the tém serves “g useful purpose, enay be detrimental to Iﬂs process because
broughtin by ajuror. Instead, a court should base its prejudice analysis on a cempHiEiUry does not need any expert assistance in assessing crediitién a proseeu

son of the jury instruction with thiictionary definition and on other relevant cireum [0S Cross—examinationf a defendans’ eyewitness account was to impeach the
stances.Manike v Physiciandnsurance Compang006 WI App 50289 Ws. 2d defendant'sredibility by asking whether another eyewitness account was untruthful
750, 712 N.W2d 4Q 05-1103 andnot to bolster theredibility of the other witness, because both and the other wit

nesswere testifying to their personabservations about the same events, the cross—
. o . examinationof the defendant was permissible. Statdohnson, 200%VI 94,273
906.07 Who may impeach. The credibility of a withessiay = Wis. 2d 626 681 N.W2d 901 02-2793

be attacked by any partincluding the party calling the witness.
History: Sup. Ct. Order59 Wis. 2d R1, R169 (1973)991 a. 32 906.09 Impeachment by evidence of conviction of
crime or adjudication of delinquency . (1) GENERAL RULE.
906.08 Evidence of character and conduct of witness.  Forthe purpose of attacking the credibility of a witnessgdence
(1) OrPINION AND REPUTATIONEVIDENCE OF CHARACTER. Exceptas that the witness has been convicted of a crime or adjudicated
providedin s.972.11 (2), the credibility of a witness may bedelinquentis admissible. The party cross—examining the witness
attackedor supported by evidence in the form of reputation @ not concluded by the witnessanswer

opinion, but subject to the following limitations: (2) ExcLusion. Evidence ofa conviction of a crime or an
(a) The evidence may refer only to character for truthfulneagjudicationof delinquency may be excluded if ipgobative
or untruthfulness. valueis substantially outweighed lilie danger of unfair preju

(b) Except with respecb an accused who testifies in his or he#ice.
own behalf, evidencef truthful character is admissible only after (3) ADMISSIBILITY OF CONVICTION ORADJUDICATION. No ques
the character of the witness fouthfulness has been attacked byion inquiring with respect to a conviction of a crime ofaatjudi
opinion or reputation evidence or otherwise. cationof delinquencynor introduction of evidence with respect

(2) SPECIFICINSTANCESOF CONDUCT. Specific instances of the thereto,shall be permltte.d until the judge determines pursuant to
conductof a witness, for the purpose of attacking or supporting te901.04whether the evidence should be excluded.
witness'scredibility, otherthan a conviction of a crime or an adju  (5) PeENDENCY oF APPEAL. The pendency of an appeal there
dication of delinquency as provided in 806.09 may not be from does not render evidenoéa conviction or a delinquency
provedby extrinsic evidence. They mayowevey subject to s. adjudicationinadmissible. Evidence of the pendency of an appeal
972.11(2), if probative of truthfulness or untruthfulness and nds admissible.
remotein time, be inquired inton cross—examination of the wit  History: Sup. Ct. Order59 Wis. 2d R1, R176 (1973991 a. 321995 a. 77
nessor on cross—examination of a witness who testifies tohis . Thissection applies to both civil and crimireaitions. When a plaintifvas asked

by his own attorney whether Iad ever been convicted of a crime, he could be asked
her character for truthfulness or untruthfulness. on cross—examination as to the number of times. Underwadsttasse#8 Ws. 2d

(3) TESTIMONY BY ACCUSEDOR OTHERWITNESSES. The giving 568 180 N.w2d 631(1970). , , . .
of testimonywhether by an accused or by any other witness. d was not error to give an instruction as to prior convictiofecebn credibility

h o L X e . nthe prior case was misdemeanorMcKissick v State49 Ws. 2d 537182
not operate as a waiver of the privilege against self-incriminatieny.2d 282 (1971).
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Whena defendans’ answers on direct examination wiéspect to the number of A trial judges admonitions to an expert witness did not give the appearance-of judi
his prior convictions were inaccurate or incomplete, the correct and complete faitd partisanship requiring mew trial. Peeples.\8agent,77 Ws. 2d 612 253
couldbe brought out on cross—examination, during which it was permissible to méhW.2d 459(1977).
tion the crime by name in order to insure that the witness understood the particulafhe extent of, manneand right of multiple cross—examinations byfetiént coun
conviction beingreferred to. Nicholas.\State,49 Ws. 2d 683183 N.W2d 11 sg| representing the same party can be controlled Higheourt. Hochgurtel \San
(1971). _ _ ) ) _ Felippo,78 Ws. 2d 70253 N.W2d 526(1977).

_ Profferedevidence that a witness had been convicted of drinkiegsifs 18 times A defendanhas no right to be actively represented in court both personally and by
in the last 19 years could be rejected as immaterial if the evidence diflesohéf  counsel. Moore v State 83 Ws. 2d 285265 N.W2d 540(1978).
credibility. Barren vSta}te55 Wis. 2d 460]798 N'WZd, 345(_1972)' ) Leadingquestions were properly used to refresh a witsesgmory Jordan v

Whenthe defendant in a rape case denied the incident in an earlier rape case gﬁ& 93 Ws. 2d 449287 N.W2d 509(1980).

in juvenile court, impeachment evidence of a polidicef that the defendant had '

h Py b By testifying to his actions on the day a murder was committed, the defendant
admittedthe incident at the time was not barred by sub. (4). Sanf&tdte76 Wis. - e - i : f
2d 72, 250 N.W2d 348(1977). waivedthe self-incriminatiorprivilege on cross—examination as to previous actions

X . R o reasonablyrelated to the direct examination. NeelyState, 97 Ws. 2d 38 292
Whena witness truthfully acknowledges a prior conviction, inquiry into the natusg \y/ 2¢ 859(1980).

of the conviction may not be madeoiti v. Buser83 Wis. 2d 540266 N.w2d 304 Theuse of leading questions in direct examination ofiitd is discussed. State

(1978). v. Barnes203 Wis. 2d 132552 N.W2d 857(Ct. App. 1996)95-1831
A defendans 2 prior convictions for bgtary were admissible to prove intentto 5 chartzprepared by th2e prosecutor duriElg a tr‘i)éFI)L in the?mryésence, to catego
usegloves, a long pocket knife, a crowpand a pillow case as lglarious tools. rize testimony was not summary under s. 910.06 but was a “pedagogical device”
Vanluev. State 96 Wis. 2d 81291 N.W2d 467(1980). admissiblewithin the court discretion under this sectioState vOlson,217 Wis.
Cross—-examination on prior convictions without the trial cedtttesholdleter 24730 579 N.w2d 802(Ct. App. 1998)96-2142
m'wggqggdg itjb' (f%g‘éas prejudicial. GyrionBauer 132 Ws. 2d 434 393 The rule of completeness for oral statements is encompassed within this section.
e (Ct Pp- )- . B o . A party's use of an out-of-court statement to show an inconsistency does Rot auto
An accepted guilty plea constitutes a “conviction” for purposes of impeachmeRgtically give the opposing party the right to introduce the whole statement. Under
undersub. (1). State.Virudeau 157 Ws. 2d51, 458 N.W2d 383(Ct. App. 1990).  therule of completeness, tiweurt has discretion to admit only those statements nec
An expunged conviction is not admissible to attack witness credibBitatev.  essaryto provide context and prevetistortion. State.\Eugenio219 Ws. 2d 391
Anderson, 160 Ws. 2d 435466 N.W2d 681(Ct. App. 1991). 579N.W.2d 642(1998),96-1394
Whetherto admit evidence of prior convictions for impeachment purposes Therewas no misuse of discretion in allowing a 3—year old child witness to sit on
requiresconsideration of: 1) thiapse of time since the conviction; 2) the rehabilita hergrandmotheés lap while testifying regarding an alleged sexual assabk. trial
tion of the person convicted; 3) the gravity of the crime; and 4) the involvementaifurthas the power to alter courtroom procedures in order to protect the emotional
dishonestyn the crime. If allowed, the existence and number of convictions may txell-beingof a child witness and is not required to determine that a child is unable
admitted, but the nature of the convictions may not be discussed. . 8at#h/203  to testify unless accommodations are provided. Ste®danks, 2002 WI App 93,

Wis. 2d 288 553 N.W2d 824(Ct. App. 1996)94-3350 253Wis. 2d 600644 N.W2d 275 01-1372

Evidencethat exposed a witnessprior life sentences arldat he could ségr no While sub. (1) provides the circuit court with broad discretion to contrgirésen
penalconsequences from confessing to the crime in question was properly admittetion of evidence at trial, that discretion is not unfettered and must give way when
Statev. Scott, 2000 WI App 512234 Wis. 2d 129608 N.W2d 753 98-3105 the exercise of discretion runs afoul of other statutory provisions that are not discre

Evenif the circuit court did not expressly state on teord that it considered the tionary. State vSmith, 2002 W1 App 18,254 Ws. 2d 654648 N.W2d 1501-1662
possible danger of unfair prejudice, the fact that the court gave a limiting instructiorwhetherthe trial court erroneously exercised its discretion under sub. (1) (a) to
canreveal that the trial court considered the possibly prejudiei@ire of evidence exercisereasonable contraiver the mode and order of interrogating witnesses and
andwas seeking to ensure that it was properly utilized by the jury in reaching its veresentingevidenceso as to make the interrogation and presentatieatisk for the
dict. State vGary M. B. 2004 WI 3270 Ws. 2d 62676 N.W2d 47501-3393  ascertainmentf the truth must be determined based upon the particular facts-and cir

cumstancesf each individual case. The discovery provisions of s. 971.23 do not
o ; [ : trumpthe trial court$ ability to exercisés discretion to grant a continuance order
906.10 Religious beliefs or opinions. ~ Evidence of the Staté)eright, 2003 WI App 252268 Wis. 2d 694673 N.W2d 386 03-0238
beliefsor opinions of witness on matters of religion is not admis  Underthe circumstances of the casdien a defendant seeks to introduce evidence
siblefor the purpose of showing that by reason of their nature tferior specific instances of violence within the defendakiowledge at théme

; ) il e ; of the incident in support of a self-defense claim, the circuit court has the authority
witness'scredibility is impaired or enhanced. underthis section, in conjunction with s. 901.04 (3) (d), to orded#fendant to dis

History: Sup. Ct. Order59 Ws. 2d R1, R184 (1973),991 a. 32 closeprior to trial any specific acts that the defendarew about at the time of the
incidentand that the defendant intends tfieoésevidence so that admissibility deter
906.11 Mode and order of interrogation and presenta - minations can be made prior to trial. Stat®leClaren, 2009 WI 63818 Ws. 2d 261,

f . ! 767N.W.2d 55Q 07-2382
tion. (1) ConTRoOLBY JUDGE. The judge shall exercise reason 0

able control over the modand order of interrogating witnessesao& 12 Writing used to refresh memory . If a witness uses

andpresenting evidence so as to do all of the following: awriting to refresh the witnessmemory for the purpose of testi
(a) Make the interrogatioand presentation fettive for the fying, either before or while testifying, an adverse party is entitied

ascertainmenof the truth. to have it produced at the hearing, to inspect itrtss—examine
(b) Avoid needless consumption of time. the witness thereon, and to introduce in evidence those portions
(c) Protect witnesses from harassment or undue embarraggich relate to the testimony of the witnedsit is claimed that
ment. the writing contains matters not related to the subject matter of the

(2) SCOPEOF CROSS-EXAMINATION. A witness may be cross- testimony,the judge shall examine the writing in camera, excise
examinecbn any matter relevant to any issue in the case, includfigy Portions not so related, and order delivery of the remainder to
credibility. In the interests of justice, the judge may limit crossthe party entitled thereto. Any portion withheld over objections
examinationwith respect to mattersot testified to on direct Shallbe preserved and made available to the appellate court in the
examination. eventof an appeal. If ariting is not produced or delivered pur
uantto order undethis rule, the judge shall make any order jus

e requires, except that in criminal cases when the prosecution

(3) LEADING QUESTIONS. Leading questions should not beg
€lectsnot to complythe order shall be one striking tt@stimony

usedonthe direct examination of a witness except as may be n
essaryto develop the witness'testimony Ordinarily leading ; X . - it . . .
questions should be permitted on cross—examinationcivih Ors’tgotp'eujslis:%eslg :Qe J:Jrggzgéfacrri?‘“og Enei;frrig]'nes that the inter
casesa party isentitled to call an adverse party or witness identf istorJ, Sup. Gt Or dgrsg Ws. 2d R1 R?gg (1973199 a3
fied with the adverse party and interrogate by leading question§ y- Sup. & : ' '

History: Sup. Ct. Order59 Wis. 2d R1, R185 (1973),991 a. 321999 a. 85 . .

A question is not leadinigit merely suggests a subject rather than a specific answgroe'ls Prior statements of witnesses. (1) EXAMlN_lNG
thatmay not be true. Hicks $Btate47 Ws. 2d 38176 N.W2d 386(1970). WITNESS CONCERNING PRIOR STATEMENT. In examining a witness

It is error for a trial court to restrict cross—examinatian accomplice who was concerninga prior statement madiy the witness, whether written
grantedimmunity, but the conviction will not be reversed if the error was harmles%r not, the statement need not be shown or its contents disclosed
Statev. Schenk53 Wis. 2d 327193 N.W2d 26(1972). . .

A defendant who testifies in his own behalf may be recalled for further crost2 the witness at that time, but on request the same shall be shown

examinatiorto lay a foundation for impeachment. Evidence that on a prior occasioii disclosed to opposing counsel upon the completidhadpart
the defendant did not wear glasses and that he had a gun similar to that describggfthe examination
the complainant was admissible when it contradicteddésfiendans earlier testi :
mony. Parham vState 53 Ws. 2d 458192 N.W2d 838(1972). (2) EXTRINSIC EVIDENCE OF PRIORINCONSISTENTSTATEMENT OF

A trial judge should not have stricken trtire testimony of a defense witness fora wiTNESS. (a) Extrinsic evidence of a prior inconsistent statement

refusalto answer questions bearing on his credibility that had little to do witjuthie ; ; iaai : ; ;
or innocence of the defendant. Statéiensoor56 Ws. 2d 689203 N.W2d 20 by awitness is not admissible unless any of the fOIIOWIng IS app|l

(1973). cable:
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1. The witness was so examined while testifying as to give thé\ trial judges elicitation oftrial testimony is improper if the cumulativefesit of

; : ; thejudges questioning and direction of the course of the trial has a substantial preju
witnessan opportunity to explain or to deny the statement. i/ efiect on the jury Schultz vState82 Ws. 2d 737264 N.W2d 245(1978).

2. The witness has not been excused fgiving further testi Thepractice of judicial interrogation is a dangerous ¢ does not require that

mony in the action no court should be allowed to call and question a witness prior to completion of the
. ) . . . . presentatiorof evidence. State. Carprue, 2004VI 111, 274 Ws. 2d 656 683
3. The interests of justice otherwise require. N.W.2d 31, 02-2781
(b) Paragrapl{a) doesnot apply to admissions of a party— ] ]
opponenias defined in 08.01 (4) (b) 906.15 Exclusion of witnesses. (1) At the request of a

History: Sup. Ct. Order59 Wis. 2d R1, R197 (19731991 a. 321999 a. 85  party, the judge or a circuit court commissioner shall order wit

A witness for the defense could be impeadhegrior inconsistent statements to nesses excluded so that they cannot tmmestimony of other
thedistrict attorney even though made in the course of plemipang as to aelated : - . . P
offense. Taylor v. State’52 Wis. 2d 453190 N.W2d 208(1971). witnesses. The judge or circuit court commissioner may also

A statement by a defendant, not admissiblepars of the prosecutios’case Makethe order of his or her own motion.

becauset was taken without the presence of the defens@utinsel, may besed i i i
on cross—examination for impeachment if the statement is trustwohthig v. State, (2) Subsectior(1) does not authorize exclusion of any of the

57 Wis. 2d 344204 N.W2d 482(1973). following:

A bright line test for determining whether a defendaptior inconsistent state i
mentis admissible for impeachment is whether it was compelled. SRitekett, 150 (a) A party who is a natural person.

Wis. 2d 720 442 N.W2d 509(Ct. App. 1989). (b) An ofiicer or employee of a party which is reohatural per

This section is applicable in criminal cases. A defense investigaggorts of wit  son designated as its representati\/e by its attorney
nessinterviews arestatements under sub. (1) but only must be disclosed if defense

counsehas examined the witness concerning the statements made to the investigatofC) A person whose presence is shown by a party to be essential
Statev. Hereford,195 Wis. 2d 1054537 N.W2d 62(Ct. App. 1995)94-1596 to the presentation of the pagy¢ause.

A prior inconsistent statement is admissible under sub. (2) without first confront - ' . . -
ing the witness with thattatement. Under sub. (2) (a) 2. and 3. extrinsic evidence (d) A victim, as defined in €£50.02 (4)in a criminal case or

of prior inconsistent statements is admissibthéfwitness has not been excused frong victim, as defined in £38.02(20m) in a delinquency proceed

iving further testimony in the case or if the inter@fSjustice otherwise requires its ; : ; ; ol
Simiasion. State v Smih 2005 Wi App 15, 254 Wie. 20 664648 Nvibd 15 ing under ch938, unless the judge aircuit court commissioner
01-1662 finds that exclusion ofhe victim is necessary to provide a fair trial

. . ) . for the defendant or a fair fact-finding hearing for fingenile.

906.14 Calling and interrogation of witnesses by  Thepresence of a victim during the testimafyother witnesses
judge. (1) CaLLING BY JUDGE. Thejudge mayon the judges  maynot by itselfbe a basis for a finding that exclusion of the vic
own motion or at the suggestion of a padgll witnesses, and all {jm’is necessary to provide a fair trial for the defendant or a fair
partiesare entitled to cross—examine witnesses thus called. fact-findinghearing for the juvenile.

(2) INTERROGATIONBY JUDGE. The judge may interrogate wit  (3) Thejudge or circuit court commissioner mdiyect that all
nesseswhether called by the judge or by a party excludedand non-excluded witnesses be kept separate until
~ (3) OsiecTIONS. Objections to thealling of witnesses by the called and may preventhem from communicating with one
judge or to interrogation by the judge may be made at the timep@iotheruntil they have been examined or the hearing is ended.

atthe next available opportunity when the jury is not present. nistory: Sup. Ct. Order59 Ws. 2d R1, R20%1973);1991 a. 321997 a. 181
History: Sup. Ct. Order59 Wis. 2d R1, R200 (1973)991 a. 32 2001a. 61
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